
 1

Forced to Mediate: Critical Perspectives on Court-
Annexed Mediation Schemes 

 
by 

 
Antoine Cremona B.A., LL.D, LLM (Lond.)1 

 

1.  Introduction  
 
The legal profession world-wide is often criticized for being highly conservative and 
unduly apprehensive – indeed inherently afraid – of change. It is often also 
interjected that the lawyers’ first reaction is to object to all proposals for structural 
and organisational reforms in the apparatus of civil justice. Whereas this statement is 
perhaps an unfair generalisation in the case of British and North-American 
professionals, one has to admit that it appears as somewhat of an understatement 
with respect to the Maltese legal profession. Most lawyers are very sceptical of 
changes in the dispute resolution landscape, which they often see as an open threat 
to their hegemony over the management of disputes and their resolution. 
 
It comes therefore as no surprise that the recent publication of the new rules 
governing procedure in personal separation and other family related cases in 
particular the inclusion of a 'mandatory mediation' mechanism has been hailed by 
few as a much-awaited change in the apparatus of civil justice whilst at the same 
time it has caused an outcry from most particularly with respect to the way these 
changes are being implemented. The purpose of this paper is not that of joining the 
present discussion which is assuming increasingly political overtones but to 
contribute by means of a rational academic analysis of the structure, benefits and 
potential shortcomings of court-annexed mediation schemes. However, it is felt that 
the resistance by the legal profession to the scheme as proposed cannot be simply 
attributed to the traditionally conservative approach taken by Maltese lawyers. 
Forcing parties to mediate may present more dangers to the process itself and to the 
protection of the substantive rights of the parties than benefits. Approaching the 
subject by simply assessing in a cursory fashion what has been done in other 
jurisdictions and incorporating it in the Maltese legal system is furthermore not at all 
instructive with mediation as with all forms of dispute resolution mechanisms. 
Mediation has to be evaluated in its particular social and cultural context. It is often 
impossible to integrate a model in a different societal background notwithstanding 
empirical evidence attesting its success within its original context. 
 

2.  Mediation  
 
Mediation as method of resolving disputes is not a new creation. Nor does it 
represent an alien and untested means whereby civil and commercial disputes are 
expounded, managed and solved. Mediation is as old as mankind. It is found in all of 
man’s activities. In every day life we witness the intervention of so-called neutral 
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third party facilitators to resolve disputes between neighbours, parents mediating 
between their young children and in closely-knit societies and tribal communities, 
where the mediation culture is particularly strong, persons held in high regard by 
the societies as tribal elders, chiefs or people's representatives mediating in all sorts 
of civil cases. On a totally different dimension there is mediation between sovereign 
states in international organisations as the United Nations, there is mediation 
between large-scale companies and trade unions in industrial disputes and there is 
mediation in class actions between product manufacturers and victims in large scale 
tort actions on product liability.  
 
One can trace three historical types of mediation – archaic, Oriental and modern in the 
way mediation is understood in North American and common law jurisdictions. We 
are exclusively concerned with the latter type of mediation. Mediation is perhaps the 
most important dispute resolution mechanism within the collective term known as 
ADR (Alternative Dispute Resolution) which encompasses innovative modes of 
dispute resolution as an ‘alternative’ to traditional litigation. 
 
Over the past decades, particularly in North America and in the United Kingdom, 
and more recently also in the European Union 2 , the virtues of alternative or 
‘appropriate’3 methods of dispute resolution have been widely proclaimed and have 
resulted in several projects and initiatives deriving both from the private sector and 
from government. Various authors have provided valuable contributions to the 
movement towards 'informal justice' and ADRs have been projected as a better and 
more user-friendly forum than the courts, in which an equally enforceable and 
potentially qualitatively superior resolution of a dispute is arrived at with the 
additional benefit of the complete avoidance of the full trappings of litigation4. 
Although these so-called ‘alternative’ means of dispute resolution come under many 
forms from mediation to early neutral evaluation, arbitration5, mini-trials and so 
forth, they are all intended to avoid the inflexibility and inherent rigidity of 
traditional procedures and institutions for dispute resolution. They focus on how the 
parties ought to achieve a better result with the minimum in terms of cost and 
emotional strain. Some forms of ADR are more directive and hence admittedly closer 
to litigation (e.g. med-arb) than others (e.g. mediation) in the spectrum of dispute 
resolution 6  ranging from avoidance to self-help, but they all share a common 
denominator in being voluntary processes. 

 
A detailed analysis of ADRs and the benefits thereof, especially when compared to 
litigation, however interesting, is perhaps outside the scope of the present work. 
Suffice it to say however, that contrary to what happens within the litigation 
framework, mediation and other forms of alternative dispute resolution are based on 
the underlying concept of party autonomy thus allowing to varying degrees the 
parties to fashion their own remedies7. In so doing, particularly in mediation which 
is the focus of the present discussion, they are able to engage in what is often called 
'integrative bargaining' whereby parties invent options for mutual benefit by making 
concessions on issues that they discount in order to gain ground on issues that they 
view as more important 8 . Such approach bypasses the problems created by 
adjudication in selecting a party as a winner and another as a loser - typical of 
‘winner-takes-all’ litigation scenarios – whilst the parties are enabled to discover 
creative solutions that they would have never had the opportunity to explore in the 
rigid architecture of the civil process as it is presently structured. This is in itself a 
quantum leap in the potential quality of the resolution offered. 
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The principal advantages of mediation in general 9  can be crystallised in three 
principal points. Primarily, the objective of mediation is to arrive at a voluntary 
agreement rather than at an authoritative determination of the rights and obligations 
arising from a given legal relationship and is therefore more flexible. Secondly, in the 
commercial context, the maintenance of a sound relationship is rendered more 
possible by not succumbing to the traditional pattern of making technical legal 
arguments, forcing discovery (in certain common-law jurisdictions) and appointing 
experts, which invariably lead to breakdowns of commercial relationships. Finally, 
the cost argument is not insignificant, in the Maltese context too now. Mediation has 
the potential of cutting down the direct and indirect cost of litigation, although this is 
not necessarily always so. A proper analysis of the consideration whether to mediate 
or to litigate is not confined to cost but necessarily has to project cost against the 
probability of the outcome.  

 
Typically a mediated result will be along a median of various results (i.e. the middle 
of a bell-curve) whereas litigation outcomes will be at the extremes – total gain or 
total loss10. Furthermore (and it is here that this factor becomes again relevant 
independently of quality considerations) the time factor will almost invariably 
advocate a mediation effort except if there is an interest to drag out litigation so as to 
delay payment or exhaust an opponent with less resources or where mediation itself 
fails in which case it would have merely added an extra stratum in the litigation 
process. 
 
It is useful at this point also to point out what family mediation is not11: 
 

(1) Family mediation not psychotherapy; 
(2) It is not the ultimate solution of the conflicts between the couple. It is not the 

means whereby parties can resolve their conflict nor one whereby one party 
is declared ‘right’ and the other ‘wrong’; 

(3) It is not an arbitration and does not lead to an authoritative determination of 
the rights and duties of the spouses; 

(4) The mediator will give his contribution to help the spouses arrive at a 
workable future relationship between them. Especially if there are children, 
the spouses will still have some sort of relationship in the future stemming 
from custody, visitation rights etc. and therefore the mediator's neutral and 
detached contribution towards a sound workable relationship is often vital. 
But his aim is not to ‘reconcile’ the parties in the sense of helping them ‘get 
back together’. Mediation often means helping the parties to negotiate a 
workable way of living apart. 

 

3.  Experimentation with the civil process and ADRs:  

 Court-Annexed Mediation  
 
In many jurisdictions, the perceived advantages of ADR mechanisms have often (and 
quite understandably given the existing problems with litigation and the 
corresponding qualitative benefits of ADR mechanisms) been incorporated within 
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the general discussion of the malaise in the civil justice framework. But often the 
discussion of ADR has often been unduly rearranged into a sort of potent 
prescription against the problems of civil justice, leading the eminent contemporary 
sociologist Jerold Auerbach to assert that: 
 
“[i]n this century, the communitarian search for justice without law has deteriorated beyond 
recognition into a stunted off-shoot of the legal system”12.  
 
Auerbach also laments that the movement towards substantive justice, outside the 
procedural norms of the legal system has quickly evolved into a movement for the 
procedural reform of the legal system13. This argument points the finger at the 
problems and tensions that arise in attempts at such fusion between alternative 
processes and the system which they were originally intended to avoid14. Prof. Simon 
Roberts asserts that a contemporary perception of crisis in the civil justice system has 
led judges to see ADR as a way to ease the present weight of judicial business, at a 
time when government is attracted to active sponsorship as a means of reduced 
spending on the courts15.  
 
The dangers of mingling two essentially separate ways of dispute resolution – 
settlement16 and judgement are discussed below. However, it is difficult to argue that 
the offer by the State of a wider spectrum of dispute resolution mechanisms, possibly 
through the provision of court-annexed ADR schemes is not a qualitative 
improvement in the result disputants get from the civil justice system (i.e. assuming 
these schemes are staffed by the right people, recourse to them is had at the right 
time and parties collaborate in good faith). Such programs add new options to the 
traditional litigation services offered by the judicial system giving the private users a 
full range of choices for resolving civil disputes17. Quite apart from docket problems, 
delay and congestion considerations, the provision of similar schemes has the 
potential to bridge the increasingly evident qualitative deficit of judgement by 
making the exploration of alternative resolution of disputes possible even within the 
rigid and generally hostile environment surrounding the litigants as soon as a writ is 
filed. These schemes are however not devoid of problems and potential pitfalls. The 
current resistance by lawyers to court-ordered mediation has sound theoretical and 
practical foundations. 

 

4. Risks and benefits of ‘institutionalisation’ of ADRs 
 
We have seen that the call for experimentation and often for the institutionalisation 
of ADR processes (and particularly of mediation) within the justice system appears 
to have been spurred primarily by efficiency concerns rather than considerations on 
the quality of the process18. The prima facie considerations in assessing the virtues and 
the problems associated with the incorporation of mediation within the civil justice 
framework seem to be the elimination of court-docket congestion and the ultimate 
goal of arriving at a consensual separation agreement before the case proceeds to 
trial. Economic considerations have also played a major role in formulating 
incorporation strategies in different jurisdictions. In England for instance, Lord 
Woolf asserted in his Interim Report that: 
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‘Where there exists an appropriate dispute resolution mechanism which is capable of resolving 
a dispute more economically and efficiently than court proceedings, then the parties should 
be encouraged not to commence or pursue proceedings in court until after they had made use 
of that mechanism’19[Emphasis added] 
 
Beyond this level of analysis however, the raison d'être of court-annexed schemes 
surfaces later as a tacit recognition on the part of government that at times, the 
desirability of judgement as a form of authoritative and constitutionally embraced 
resolution of disputes is outweighed by the stronger desire on the part of 
users/litigants for a qualitatively superior resolution of their dispute. Such a 
resolution can very often be explored in mediation. It is true however that this 
argument does not on its own justify the shift from private provision of alternative 
dispute resolution services to state-sponsored mechanisms. Such qualitative 
improvement and other benefits pertinent to mediation can in fact be achieved 
through private provision of similar services, without the need for unwarranted 
institutionalisation.   
 
The argument for incorporation or institutionalisation of ADRs through the 
provision of court-annexed mediation therefore gathers its strength from other 
arguments as the host of different obstacles to be circumvented by the user in opting 
for a private alternative forum: from the lack of adequate information, to the 
reluctance to appear weak in proposing mediation to the other party to concerns as 
to the enforceability of the final solution. These problems bar attempts by disputants 
to resort to alternative forms to settle their dispute through private providers and 
therefore their elimination through incorporation of other processes within the civil 
justice architecture appears to be warranted. Notwithstanding the longstanding 
advocacy of the benefits of alternative forms, prior to the creation of court-annexed 
schemes in certain jurisdictions, only in very few cases parties actually opted to have 
recourse to ADR. Institutionalization can therefore be viewed as a response to this 
state of affairs. 
 
Institutionalization also helps the ‘client’ to overcome barriers inadvertently or 
otherwise created by his own counsel. Often lawyers choose litigation since it is the 
path of least resistance. They are familiar with the dynamics of litigation and as 
asserted above, most lawyers perceive that this is the best way to protect the interests 
of the clients. Moreover they picture mediation in particular as a scenario wherein 
they lose control over the proceedings, where they unduly expose their client, are 
forced to give away some of what both sides see as their client’s ‘full entitlement’ and 
where they are forced to work on an unrealistic timetable 20 . The question of 
perceived diminution in fees charged is also not a trivial issue.  
 
It is argued therefore that since it is the judge who directs the parties to participate in 
such schemes, although this may appear as an encroachment on the autonomy of the 
parties which is a fundamental characteristic of any voluntary alternative process, 
problems relating to asymmetry of information, lawyer-client relationships and 
general reluctance stemming from widespread distrust in ‘new’ mechanisms can be 
overcome. Furthermore certain authors 21  have also argued that the public and 
lawyers in commercial matters may place more trust in court-annexed schemes than 
in private schemes established by providers with vested or economic interests and 
which depend on repeat business, although this consideration is felt to be quite 
irrelevant in the contexts of mediation of family disputes. 
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Court-annexed schemes therefore serve a dual function - they assist the authorities in 
rendering adjudication more accessible by reducing court backlogs and structural 
problems created by overloading as fewer cases proceed to judgement in this way. In 
addition, they allow the parties to reap the benefits pertinent to 'alternative' 
processes in the immediate pre-litigation as well as within the litigation scenario, 
where formal proceedings have already been initiated.  
 

5. Developments in other jurisdictions 
 
These reasons have been accepted over the past years particularly throughout the 
Common Law world, from England22 to several US States23, to Canada24 and as far 
off as Nigeria25 and governments have experimented with different incorporation 
strategies intended to widen the spectrum of dispute resolution available to its 
citizens. In so doing most were as has already been asserted perhaps motivated by 
efficiency concerns rather than theories on qualitative enhancement of resolution 
processes and admittedly some schemes have been incorporated in such a way as to 
wither down the essential characteristics of the alternative processes themselves. 
These models can nonetheless serve as useful guidelines for policy-makers in Malta 
as they allow the possibility to gauge the potential of hybrid processes as court-
annexed ADR, in the light of both functionality and objective qualitative 
improvement. 
 
In England, the White Paper on Modernising Justice of 1998 incorporated most of the 
conclusions of the Woolf Reports, although there was already a pilot project in place 
in certain courts as the Central London County Court26 for commercial disputes. The 
Woolf reform has brought a general overhaul of civil procedure and the civil process 
in England and Wales and has signalled the clear intention of Government, not only 
to provide better access to justice to individual citizens but to allocate resources in a 
more efficient way by promoting a settlement culture and driving as much business 
as possible away from the Courts. The significance of this landmark reform has not 
unexpectedly been criticised by many27 and proclaimed by others28 as a resolute step 
to promote a wider spectrum of dispute resolution for individuals by ‘imposing’ an 
authoritative normative shift in the disputing culture.  
 
The Reports are massive and cannot be rendered justice by a superficial analysis. It is 
important however to point out an important feature which is now reflected in the 
CPR rules R1.4(2) and R26.4 - the stay of Court proceedings in favour of settlements 
proposed motu proprio, i.e. at the court's own initiative. Post-reforms Courts have 
now to further the ‘overriding objective’ by active case management which includes 
the taking of initiatives in proposing ADRs. Rule 26.4 is a very effective rule and 
clearly reflects the reasoning outlined in the Final Report of 1996 in the following 
passage: 
“[T]he Courts will encourage the use of ADR at case management conferences and pre-trial 
reviews, and will take into account whether the parties have unreasonably refused to try ADR 
or behaved unreasonably in the course of ADR.29" 
 
This Rule found recent application by the English Courts in two landmark 
judgements Cowl v. Plymouth City Council30  and Dunnett v. Railtrack31. Dunnet in 
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particular, is the first reported case of a successful party [Railtrack] losing costs 
because it declined to mediate. What is also important is that in this particular case 
Railtrack had been successful in all the instances. Lord Woolf LCJ in Cowl then 
authoritatively asserted that 'sufficient should be known about ADR to make the failure to 
adopt it, in particular when public money is involved, indefensible'. 
 
The English Courts’ firm commitment to mediation was reinforced in the immediate 
aftermath of Dunnet in Cable & Wireless v. IBM United Kingdom32 where the qualitative 
shift in resolution through mediation was recognised by Colman J when he asserted 
that ‘mediation as a tool for dispute resolution is not designed to achieve solutions which 
reflect the precise legal rights and obligation of the parties but rather solutions which are 
mutually commercially acceptable at the time of the mediation’[Emphasis added]. 
 
Perhaps more significantly, in Dunnett Schiemann L J asserted: 
 
 “A mediator may be able to provide the solutions which are beyond the powers of the court to 
provide.” 
 
These positions were reinforced very recently by newly-appointed Judge Lewison in 
Royal Bank of Canada Trust Corporation Limited v. Secetary of State for Defence. 
 
The Woolf reform to a certain extent followed the path opened by a number of State 
and Federal jurisdictions in the United States and in Canada where the virtues of 
mediation and other alternative forms of dispute resolution started to be evaluated 
not only per se but also as beneficial instruments within the structure of formal 
litigation. Prime examples are the Multi-Door Courthouse schemes adopted in 
different States 33 , Mandatory Mediation Schemes 34  and other Court Settlement 
Programs35. Some programmes as the Mediation Program of the US District Court of 
Columbia are not governed by statute, whereas others have clear statutory backing. 
Even in programs as the Columbia program where participation is voluntary 
however, judges play an important role in guiding litigants to mediation and in most 
cases parties may be referred to it at any time during litigation. Judges may designate 
civil cases for mediation also by requiring parties to participate after giving them an 
opportunity to explain why they might feel that mediation is inappropriate to their 
case. Notwithstanding such referrals, it has to be pointed out however that in 
voluntary schemes the number of cases mediated is significantly smaller than in 
those programmes where participation is mandatory36.  
 
Experiments in fusing ADR schemes with the litigation process are not limited to 
England and North America. Certain developing countries in which admittedly 
problems with courts and judgement in general are more acute37, and reasons for a 
shift away from the courts are more dramatic38, have also envisaged the active state 
sponsorship of ADR within the context of an incorporation or institutionalisation 
strategy as a worthy solution. The Lagos Multi-Door Court House in Nigeria for 
instance was established with the overriding objective of 'enlarging resources for justice 
by providing enhanced, timely, cost-effective and user-friendly access to justice for would-be 
and existing plaintiffs and defendants’. 
 
Of more direct importance to Malta is however the initiative of the Commission of 
the European Communities of April last year. In its Green Paper the Commission 
identified the creation of effective and accessible ADRs as a 'political priority' of both 
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the Union and the individual Member States. Most continental jurisdictions are 
experiencing the same problems with court delays lack of user satisfaction with the 
courts as in Malta, namely the qualitative deficit of judgement in commercial cases 
and the constitutional ramifications of delayed delivery of justice39. The Commission 
indirectly endorses the concept of institutionalization of ADR processes and asserts 
that ADRs in certain jurisdictions as the US for instance ‘have been able to develop 
because they were supported by the court system’40. In this respect, given this common 
regional political priority, it is also valuable for Malta, months away from 
membership, to bank on the experience and projects undertaken in other aspiring EU 
member states in this area. One such example is the model framework proposed in 
Slovenia where reforms have taken place by the creation of a pilot project 41 intended 
to eliminate backlogs by promoting settlement at an early stage of the proceedings. 
Mediation services offered are facilitative and evaluative and there is the intention to 
assign some caseload to private providers42.  
 
It is strongly felt however that this European initiative is highly disappointing on 
qualitative grounds. Whereas it has failed to bank on the experiences of common law 
jurisdictions, the most evolved in terms of alternatives to litigation, it has almost 
completely missed the point. Is there really need for regulation at EU level of 
mediation and other forms of alternative dispute resolution? Or is this a classical 
example of European over-regulation? In order to promote a 'settlement culture' in 
traditionally litigious cultures as those in most European States, direct regulation and 
imposed norms of conduct are definitely not the answer. What is needed is instead 
gradual shift in the mentality and the approach to disputes and their resolution by 
ordinary citizens and professionals over the years. This gradual change will not be 
brought by a future Directive sponsored by the European Commission. 
 

6. Court-Annexed Schemes: objections 
 

Without in any way attempting to shoot down the impressive development 
registered in terms of efficiency and arguably also in the field of enhancement of the 
quality of the resolution of disputes, brought along by the creation of court—
annexed or state-sponsored schemes, there are two major objections to be considered 
before one can safely advocate the adoption of an analogous approach for Malta. The 
first concerns theoretical grounds for resisting such 'hybrid' structures, whereas the 
second highlights the dangers of cross-cultural adoption of blueprints even when 
they have turned out to be successful. 
 
A number of doctrinal objections to the mingling of alternative processes with 
litigation have been raised throughout the years. Prof. Simon Roberts43 for instance 
argues that while similar developments may bring some advantages to the 
disputants they are also 'vulnerable to the hazards identified by the early critics of informal 
justice, and inevitably blur the line between settlement and judgement'. In addition, it is 
argued that it is not necessarily desirable to fuse what are inherently different 
processes, namely litigation and settlement into a hybrid model as this may give rise 
to intrinsic definitional problems which may have a bearing not least on the rights 
and obligations of the parties and their relationship with each other and with the 
neutral mediator or facilitator. The process of incorporation also results in loss of the 
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intrinsic nature of alternative processes – ‘the essential feature in normative terms is that 
negotiations are voluntary’44. 
 
However, a certain degree of relationship between the systems was recognised by 
Glasser and Roberts in the following passage: 
 
“Litigation with its goal in final judgement and alternative dispute resolution with its 
ultimate aim being settlement may appear as two diametrically opposed paths. But this is not 
necessarily so as the fact that most initiated cases stop short of final judgement indicates that 
ultimately both processes revolve around varying degrees of negotiation.”45  
 
Indeed settlement, intended not in the specialist common-law legal jargon but as the 
resolution of a dispute without recourse to judgement, is often rooted if not spurred 
by ancillary litigation restraints. Nevertheless, this phenomenon does not on its own 
justify the crossing of paths of the two methods of dispute resolution. Richard 
Ingleby 46   in this respect identifies three sets of arguments against compulsory 
mediation, namely a definitional argument along the same lines as exposed above, a 
justification argument in which he contests the traditional findings that ADRs may 
be more cost-effective and expeditious and a final argument related to problems with 
the rule of law. 
 
There have also been a number of harsh criticisms levelled at particular initiatives, 
primarily the Woolf Reports. In particular Prof. Michael Zander47 put a strong case 
against the Lord Woolf’s refurbishment of civil justice contesting inter alia the 
underlying assumptions that court intervention fosters settlement48 and that litigants 
are indifferent as to judicial takeover of their case 49 . Similarly Conrad Dehn 50 
reasserts the virtues of the adversarial system and highlights certain problems which 
arguably were not properly addressed by the reform. 
 
In a valuable economic case against institutionalisation, Bernstein51 then exposes the 
economic limits of court-annexed mechanisms and argues by means of economic 
simulations that public ADR programmes fail to capture most of the benefits 
available through private provision of ADRs. She recognises that civil litigation gives 
rise to qualitative problems and access barriers but contests the findings that such 
annexed schemes alleviate these problems and asserts that by adding an additional 
stratum in litigation the system forces poorer litigants to assume even more risk. 
Court-annexed schemes are seen as unwarranted both in terms of private and of 
social benefits52. Whether these economic findings are plausible and reflect the real 
situation in the real world however, depends on what happens when a number of 
assumptions on which these models were based are relaxed. Indeed some 
assumptions are rather unrealistic. 
 
Notwithstanding these doctrinal and economic critiques of hybrid schemes, today 
court annexed schemes form an essential part of the setup of civil justice in many 
jurisdictions. They have empirically proven successful in most jurisdictions and what 
is more important such improvement is not merely numerical but also qualitative as 
many jurisdictions have employed for instance qualified and trained mediators 
which can potentially translate the benefits accumulated by users of private dispute 
resolution mechanisms into the public domain. Such schemes overcome fears of 
appearing weak since it is the court or the law that is directing the parties to explore 
mediation and surpass other lawyer-created obstacles. These schemes cannot 
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therefore be reductively envisaged as a mere additional stratum in the litigation 
process. Because mandatory mediation has the potential to address and resolve the 
underlying conflicts and hostilities more effectively than traditional litigation it can 
fundamentally transform what the parties get from the framework of civil justice. 
These mechanisms reflect and foster a more sophisticated conception of social 
interactions and are not limited to the determination of rights and obligations of the 
parties within the rigid canons of procedural law. Investment in similar schemes 
hence would signal the first channelling of resources in Malta driven by quality 
rather than quantity concerns. 
 
The positive experience in many jurisdictions is not however a universal pass for 
blindfolded emulation. Cross-cultural importations may alter the nature of a process 
and may result in an uncalled-for burdening of the system with an alien and badly 
fitting structure. Cappelletti53 asserts that an evaluation of the appropriateness or 
otherwise of the incorporation of a model, however successful and however 
desirable, in a given social, legal, cultural and political context cannot be based on 
values postulated a priori but has to be conducted in the light of the societal need, 
problem or demand that was at the origin of the legal institutions or processes 
sought to be reformed. Remarkable as to a certain extent the Woolf reform may be 
for instance, Lord Woolf was mainly unconcerned with court-based delays: a very 
important consideration in Malta. Similarly whereas devolving an inherently public 
function to private providers as the use of private mediators in most federal and state 
courts in the US may be easily acceptable to American lawyers, may be considered as 
an aberration to most practitioners in Malta. Moreover certain functional concepts in 
the administration of similar schemes as the provision of pro bono services are 
completely alien to us. What is certain however is that from the successful use of 
ADR techniques in both the public and private sectors in other jurisdictions one 
learns that it is possible to protect each party's interests, which need not exclusively 
be the determination of their rights, whilst reforming the civil system. 
 
In recognising the problems in cross-cultural importation of incorporation models 
therefore, one immediately realises that certain reforms originated from totally 
different starting points altogether whereas others addressed or failed to address 
problems which are not relevant or are highly relevant in Malta respectively. It is 
important therefore to refrain from a lock-stock adoption of a foreign model 54 
however successful, and analyse cultural, political and economic factors which may 
dictate the adoption of a particular policy or characteristic but not another, if any. All 
this has then to be projected against the fragile and limited resources available to the 
administration of justice machinery in Malta and one has to ascertain that the system 
is not suffocated by being forced to carry an additional weight which it cannot 
support. In terms of resources certainly the Courts of Justice in Malta are not the 
same as the District Court of Columbia! 
 
Whereas institutionalization of alternative methods of dispute resolution seems 
therefore to be the way forward even in Malta, it cannot but be based on 
considerations of Maltese public policy and Maltese socio-political concerns. These 
schemes may only assist the legal system to overcome the three problems exposed 
above if they reflect endemic problems and concerns. In so doing however and in 
moulding these schemes to better reflect the Maltese reality additional care is also 
needed not to dilute their efficacy or alter their very nature. They have proven 
beneficial in the reduction of docket congestion and enhancement of quality of 
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resolution of disputes when based on certain essential characteristics. These basic 
features therefore cannot be in any way attacked as they may render the scheme 
ineffective or even detrimental not least in terms of access to justice. 
 
The only way to avoid these potential pitfalls is an extensive consultation process 
with the legal profession. 
 

7. The Role of Lawyers 
 

Lawyers are perceived as the major stumbling block for such a qualitative reform in 
justice. Avid supporters of the maintenance of the status quo, they may perceive a 
similar shift as an unnecessary and dangerous policy consideration. We have seen 
that there may be sound theoretical as well as practical objections to court-annexed 
mediation. However, objecting to mediation per se, it is argued, would unfortunately 
only be a myopic approach.  
 
If court users, (and this is particularly the case with commercial and corporate users 
which often posses adequate facilities and resources rather than spouses in family 
disputes), continue to feel dissatisfied with litigation, they will, and to an extent have 
already started to, explore alternative and more cost-effective modes of resolving 
their disputes quite irrespective of the approach taken by lawyers. Whilst we cannot 
attribute the significant percentage of cases filed55 which do not proceed to final 
judgement exclusively to mediation or other dispute resolution mechanisms it cannot 
on the other hand be simply ignored. The search for out of court settlement, perhaps 
through mediation, is driven by quality and efficiency concerns which are the 
considerations with which managers and businessmen are exclusively concerned. 
Whether lawyers opt to stifle such a move or to endorse it can only have a bearing on 
how long this shift to alternative fora takes to be perpetrated not on whether it will at 
all. There are discernible market forces in Malta pressing for change which cannot be 
dampened or blocked. Therefore in arguing against what seems to be an efficiency-
driven move away from litigation lawyers are not accommodating existing 
commercial concerns and are inadvertently withering down their monopoly in the 
sector of dispute resolution. It is economic efficiency and quality of resolution 
concerns which drive the decisions of companies and traders. Hence there is the real 
danger of losing out ‘territory’ in favour of a new cadre of professionals – mediators, 
facilitators or evaluators who will not necessarily be lawyers.  
 
The first step is therefore for Maltese lawyers to recognise the importance of 
satisfying the demand for 'alternative' and qualitatively superior methods of dispute 
resolution. Not every dispute, and especially not every family dispute, is best 
resolved in the austere surroundings of the court-room. The recognition of this fact 
however, requires also a change in the way lawyers conduct their professional 
relationships with their clients. In adapting the legal profession to the new realities 
Cappelletti56 recognises that the philosophy of ADRs also envisages a shift in the 
dogmatic conceptions of the lawyers’ role which presently restricts our responsibility 
to a mere ascertainment and mechanical application of the law. This will require a 
significant amount of re-education and re-orientation which in itself is a major 
cultural and not just ethical change amongst practitioners. It will have to break the 
mental ‘pigeon-hole approach’ whereby as soon as the client enters a lawyer’s office 
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the lawyer soon proceeds to mentally classify his case in terms of jurisdiction and 
competence, prescription, etc. The American Judge Menkel-Meadow asserts57 in this 
respect that to think creatively is not necessarily the same as to think critically or 
analytically and the negative and reactive thinking produced by adversarial 
argument may limit more open ways of conceiving of solutions to problems. 
 
Notwithstanding the size of the market for legal services in Malta and the regrettably 
limited influence of the Chamber of Advocates on the profession, through the help 
professional bodies Maltese lawyers can realise the importance of recognising client 
concerns and expanding the spectrum of services offered to them even in the private 
sector. The traditional conception of dispute management has become somewhat 
obsolete and clients in the contemporary Maltese scenario too need creative solutions 
to their problems rather than to have a representative digging trenches and fighting a 
full-force war against the occupiers of the other trench.  
 
Some authors interject that lawyers and the disputing culture that has evolved 
throughout the years have played an important role in the creation of this state of 
affairs within the civil justice apparatus. They are therefore reluctant to see also these 
processes dominated again by lawyers. Glasser58 also highlights the tensions between 
the members of the legal profession and other professionals in the maintenance of 
the monopolistic position as regards the settlement of disputes in England. These 
tensions in Malta can be pre-empted by an early recognition by the profession of the 
need to explore and promote a settlement culture which will offer clients the 
qualitative leap they expect in dispute resolution whilst suffocating the need to turn 
to other professionals for active dispute management and resolution. Given the 
proximity of certain areas of practice of other professions the possibility of the 
dilution of the legal profession's monopoly is not such a remote event. It has already 
happened in other sectors as company law and revenue law. 
 

8. Conclusion 
 
With all the flaws in the way mandatory mediation is proposed by 
Government, which were highlighted by other speakers in this Seminar, the 
publication of the Legal Notice heralds the beginning of a serious discussion 
of civil justice in Malta. Rehabilitation of ‘judgement’ was as real a concern at 
the times of Jeremy Bentham as it was at the Pound Conference and as it is 
today. In this context, institutionalisation of ADR processes cannot be 
overlooked and notwithstanding the problems which may arise from cross-
cultural importation of models, it seems to be the way forward in Malta as 
well. The inherent dynamics of trial and of litigation in general, do not allow 
the parties to explore creative solutions and thus to obtain a qualitatively 
superior resolution of their dispute however efficient the civil process is 
rendered in terms of cost and time. Mediation and other forms of alternative 
dispute resolution on the other hand possess such qualities and enable 
disputants to arrive at a settlement that caters for their real needs rather than 
focusing exclusively on their rights and obligations at law. 
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The incorporation of alternative processes within the framework of civil 
justice does however require statutory backing. And, apart from statutory 
backing, the move towards incorporation also requires a shift in the mentality 
of lawyers and judges. Both need to be trained to realise the potential of 
mediation and other forms of dispute resolution. This is however admittedly 
an uphill task in the context of a well-developed adversarial system as Malta. 
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